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Introduction

Violations of the rights of asylum seekers and refugees in and around Europe are
widespread and have been documented extensively.} Court proceedings appear to
be one of the ways in which truth and justice on these violations can be obtained,
nevertheless, the practical possibilities of those affected to access justice are
rather limited. People fleeing to Europe (referred to here as asylum seekers)? often
lack the resources to take their case to court effectively and successfully. In order
to increase such access to justice, non-governmental organizations (hereafter
NGOs), lawyers and other civil society actors try to use efficient legal procedures
with the aim of increasing asylum seeker protection, referred to as strategic
litigation. The rationale behind the use of strategic litigation in the field of refugee
and asylum law includes increasing access to justice for asylum seekers.? Thus,
this strategy is selected in order to ensure effectiveness of laws in practice and
access to the asylum procedure.* Nevertheless, it is unclear whether strategic
litigation can live up to this challenge. This raises the question: What is the
potential and what are the pitfalls of strategic litigation on behalf of asylum
seekers, as seen through the lens of access to justice?

Strategic litigation is defined here as the use of judicial procedures to create
change (social, legal, political) that goes beyond the individual case or individual
interest.® Successful cases that strengthen the rights of asylum seekers - such as
protection against non-refoulement, access to an asylum procedure, safeguards in
the asylum procedure - brought before the European courts, the European Court
of Human Rights (ECtHR) and the Court of Justice of the European Union (CJEU),
can have radiating effects throughout the continent. Examples of such intentional
use of litigation are cases such as CJEU FMS, CJEU NS & ME, and ECtHR ND &
NT vs. Spain.® Also at the national level, different actors are active in European
Union (hereafter EU) member states using litigation strategies to improve the
rights of asylum seekers. The extent to which asylum seekers are included in such
litigation differs per case and per NGO.

Access to justice entails, according to the World Justice Project, « the ability of all
people to seek and obtain effective remedies through accessible, affordable,
impartial, efficient, effective and culturally competent institutions of justice ».”
Access to justice is a procedural human right, which consists of access to a court of
law, access to the law itself, and a fair solution.? Several authors have highlighted
the difficulties for asylum seekers to access a legal procedure and obtain a just
outcome.? This lack of access to justice can relate to different aspects: human
rights violations in transit countries, violations when trying to enter Europe, and
non-compliance of states with procedural asylum rules when people have entered
Europe. Obstacles for asylum seekers to access justice can include lack of
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resources, no knowledge of the language in the country of destination, and medical
problems.'® Realizing access to justice for asylum seekers is even more pertinent
due to the severe consequences for wrong decision-making and the (often)
vulnerable situation in which people find themselves.}t

The present article uses the lens of access to justice to discuss the potential and
the pitfalls of strategic litigation in asylum law. Two sub-research questions are
answered in the article, aside from the research question posed in the first
paragraph. The first sub-question is: what does strategic litigation in asylum law in
Europe look like? The second sub-question is: What are the obstacles to access to
justice for asylum seekers and can strategic litigation overcome these? To answer
these questions, this article uses empirical evidence from the (European) literature
on strategic litigation in asylum law, which has taken flight over the last
10 years.*? Although much of this literature touches upon aspects of access to
justice, by for example speaking on the role of individual asylum seekers in
strategic litigation or their lack of resources, ** or even stating that strategic
litigation can bring relief to a lack of access to justice, * there is no study that
systematically addresses the use of strategic litigation and its effects on access to
justice for asylum seekers. This article conducts a qualitative meta-analysis of the
existing empirical studies.’® This entails a secondary qualitative lens which has
been adopted to gather novel insights on strategic litigation through the lens of
access to justice.

Section 2 sketches an image of the specificities and practices of strategic litigation
in the field of asylum law and the state-of-the-art of the literature. Empirical
examples that are assessed in the literature reviewed are mentioned as
illustrations. After that, in section 3, a bird’s eye view of access to justice for
asylum seekers and the challenges often faced are described. Five main challenges
are identified there: access to European territory, access to an asylum procedure,
length and complexity of the asylum procedure, legal aid, and access to a fair and
durable solution. The article takes a Eurocentric approach to limit the scope of
inquiry. Both access to justice on the national, EU Member State-level, and access
to justice on a supranational, European level (Council of Europe and European
Union), are taken into account.!® Section 3 then also assesses the possibilities of
strategic litigation to combat some of the challenges identified, using the
information from section 2. Lastly, section 4 provides some concluding remarks. It
will be shown throughout that although strategic litigation has great potential to
take away certain obstacles to access to justice, use of the tool comes with risks for
both individuals and the larger community of asylum seekers as a whole.
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Strategic litigation in (European) asylum law

This section describes strategic litigation in the field of asylum and refugee law
based on a qualitative meta-analysis (and thus secondary analysis) of empirical
data. It should be pointed out that the concept of strategic litigation is not entirely
clear-cut: different definitions/descriptions exist, with different characteristics that
can be featured.’” In an ideal depiction of the procedure, there is a three-stage
process. In the first stage, litigation is chosen as a strategy, as opposed to or in
parallel to other strategies. In the second stage, litigation is prepared and
conducted, which involves the legal aspects of the procedure, but also - potentially
- media outreach and campaigning. The last stage is the period after strategic
litigation, entailing the follow-up.'® After some more general comments about the
phenomenon, this section will return to these stages in the order presented. As
strategic litigation is not used exclusively in the field of asylum and refugee law,
but also for example famously used to protect the climate, some more general
aspects of strategic litigation are discussed and specifications are made at times to
strategic litigation on behalf of asylum seekers and refugees.

The origins of strategic litigation lie in the United States, where it is known under
the name of public interest litigation.!® Another associated term among
practitioners, socio-legal scholars and political scientists is legal mobilization,
meaning: « any type of process by which individual or collective actors invoke legal
norms, discourse, or symbols to influence policy, culture or behavior ».2° Narrowly
construed, legal mobilization refers to litigation strategies only, however, a
broader conceptualization is also possible.’! The current article focuses on
litigation only, and therefore deploys the term strategic litigation. This
phenomenon appears to be on the rise globally, and especially in Europe.??
Coinciding with the Europeanization of refugee law, %* the use of strategic
litigation on behalf of asylum seekers also appears to have increased.?* Even more
so, NGOs make use of « integrated legal strategies », meaning that they use
multiple litigation avenues at the same time and in collaboration with one
another.?® Examples of this are the third-party interventions that NGOs file in one
another’s cases. Strategic litigation is happening in asylum and refugee law at the
national level, but also at the supranational, European level. This is especially
interesting when it comes to potential impact: positive judgments can have
radiating effects throughout the continent. The downside of this is that a negative
judgment can jeopardize future litigation action and decrease the protection of
asylum seekers and refugees.

2.1 Choosing litigation as strategy

When it comes to choosing litigation as a strategy, there are other tools at the
disposal of NGOs or other civil society actors. These include lobbying, community
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organizing, and gathering media attention for a topic.?® These strategies are not
mutually exclusive; NGOs can use multiple strategies at the same time. Several
academics have explored the question why litigation is chosen as a strategy on a
certain topic or in a certain field of law. Different rationales have been found in
research as to why civil society actors would choose to litigate as opposed to or
next to other strategies. For example, several authors have found a lack of political
opportunities as relevant for the « turn to the courts », 7 while others focused on
the opening up of legal opportunities, such as liberalization of standing rules.?®
Additionally, organizational-level aspects, such as resources and expertise, have
been found decisive in why litigation is pursued as a strategy.?® Although it is not
the focus of the current article, in the introduction it has been explained that a
lack of access to justice has played a role in the field of asylum for NGOs who are
pursuing strategic litigation.?° This can be considered a lack of legal opportunities
for the people on whose behalf strategic litigation is started. Moreover, a closing of
political opportunities has played a big role in why NGOs turn to the courts in
asylum matters.?

2.2 Preparing and conducting litigation

After litigation is selected as a strategy, the second stage commences: that of
preparing and conducting the litigation procedure. Thus, there is a strategy within
strategic litigation. At times, this entails that a case is made publicly known by
launching a media campaign simultaneously to initiating the procedure. An
example of this in the asylum and refugee field is the campaign « Not on our
border watch », which accompanied a complaint to the Court of Justice of the EU
about the EU agency Frontex and its alleged role in deportations of asylum
seekers.®® Another aspect of this strategy within litigation is the selection of the
ideal forum to litigate. This can be a court or a judicial body that issues non-
binding decisions. Procedural law usually guides this decision, but there is also an
element of choice, for example at the international level where strategic litigants
can decide to take a case to the European Court of Human Rights or a United
Nations Treaty Body. In the field of asylum, it has been argued that strategic
litigants have taken cases to the ECtHR increasingly after a first wave of
successful cases in which violations against asylum seekers were found.?* One
major strategic litigation case before the European Court of Human Rights was
that of M.S.S. v. Belgium and Greece, in which the Court found a violation of the
principle of non-refoulement in light of the situation in Greek asylum
management.3*
case before the Court of Justice of the EU, N.S. and others.*® These cases altered
the system of transfer of asylum seekers within the European Union to prevent
violations of the prohibition of torture and inhuman/degrading treatment. The
many NGOs involved in both of these cases, either supporting the litigants or as

This case led to a change in policy and was later followed up by a

third-party interveners, show the strategic element behind them.*® At the same
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time, literature on strategic litigation in asylum matters has highlighted the lack of
jurisdiction of human rights fora, making it difficult to bring cases before these
bodies.?” This is especially specific to the European context.*2

Tied to this is the type of involvement of the strategic litigant: NGOs can be
involved directly by initiating a class action (actio popularis) or litigation in the
public interest, but they can also decide to represent a client. The first option is
not possible in all legal systems, which means that NGOs have to resort to client

representation.®?

Another possibility that depends on procedural law is being
involved as amicus curiae, also known as third party.** Amicus curiae means
‘friend of the court’ and has its origins in the United States. It refers to someone,
i.e. individual, organization, governmental body, state, providing information to
help the court make its decision.*’ The term third-party intervention is more
commonly used in the European courts, and refers to a similar phenomenon,
namely a party not directly involved in the proceedings that provides information
on the case. Not all national legal systems provide for this possibility, and there
are also distinct differences at the supranational level whether third-party
interventions are possible. For example, intervening as a third party in cases
before the European Court of Human Rights is much easier than before the Court
of Justice of the EU.#* Via third-party intervention, the outcome of a case may be
influenced and thus have the desired impact.

A final aspect that is part of the strategy within strategic litigation is the selection
of the so-called perfect case and client. Especially choosing a suitable client can
come with specific problems of client accountability. The client’s interests need to
be protected, while there is also the overarching goal of the litigation procedure.**
There is the possibility, or threat, of lawyers replacing their own view with that of
the client and/or the community in strategic litigation, thereby even
disempowering clients or decentering victims.** In strategic litigation on asylum
and refugee law matters, this can entail that the personal interests of asylum
seekers are not taken into account, but instead the broader interest is put forward
in the case (see section 3 below).

In the selection of the perfect case, claim and argumentation, there is the danger
of setting negative precedents: using arguments in a case that is lost can
jeopardize these arguments in future litigation. An example of this is the N.D. and
N.T. case before the European Court of Human Rights, a case on collective
expulsion of migrants in the Spanish enclave Melilla and its border with
Morocco.* The case was lost, endangering future litigation on collective expulsion
in the European Convention on Human Rights system.*® At the same time, would it
have been better if the litigation never took place and the circumstances were
never brought before a court?
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2.3 Impact and follow-up of litigation

Strategic litigation is all about making a social/legal/political impact beyond the
individual case or interest. Therefore, the third stage relates to the impact and
follow-up of strategic litigation. Strategic litigants often aim to make a broad
impact in a variety of ways. In one study from the United Kingdom, legal change
was assessed in the form of a successful litigation outcome, impact was seen on
the empowerment of the affected group, and public opinion was positively
affected.*” In assessing the impact of certain landmark cases in asylum law, Moritz
Baumgartel argues for looking at effectiveness on three levels: law development
effectiveness, case-specific effectiveness, and strategic effectiveness.*® He,
therefore, considers that effects of strategic litigation can seep through in the law,
policy, and practice. The role of strategic litigants often does not stop after a
decision has been rendered: follow-up action might be needed in the form of
pressure for policy change or even new litigation efforts. In the field of asylum,
once someone attains refugee status, this does not mean that there is no longer a
possibility of violations: in the Italian context there has been strategic litigation to
challenge discriminatory measures against refugees.*? Even more so, a win in the
short term does not necessarily entail a win in the long term, as governments
might change legislation to wind back strategic litigation wins.>®

In conclusion, strategic litigation is used to defend the rights of asylum seekers
and refugees in court, by attempting to create change beyond the individual with
one single case. This case can be combined with a broader political and social
campaign, but litigation in a strategic manner is always purposefully selected as a
strategy. Moreover, tactical choices are made within the litigation process, such as
the court where litigation is started, how an NGO is involved and what legal claim
and arguments are used. This strategy within strategic litigation is necessary in
order to attain the envisioned goals of political, legal, and/or social change.
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3 Access to Justice for Asylum Seekers and the
Potential of Strategic Litigation

This section turns to the question of what the potential and pitfalls are of strategic
litigation through the lens of access to justice. The latter is generally speaking
subject to a very rich body of literature, ** but a good starting point is the seminal
study of Richard Miller and Austin Sarat, who argue that only a small number of all
« grievances » (potential legal disputes) reach the courts, for a variety of

reasons.>?

William Felstiner, Richard Abel and Austin Sarat have famously framed
these reasons into problems of naming, blaming and claiming.’® Naming refers to
the process whereby one needs to ‘name’ an injurious experience. Blaming entails
the transformation of the experience into a problem that can be addressed.
Claiming, lastly, consist of holding the involved party responsible. Ashley Terlouw
divides access to justice for asylum seekers specifically into three aspects: access

to a court of law, access to the law (i.e. knowledge of the law), and a fair solution.**

Notwithstanding that full access to justice is a rather utopian idea, significant
additional hurdles are encountered for asylum seekers specifically when it comes
to accessing a court of law, the law, and a fair solution. Problems with naming,
blaming, and claiming, or accessing (a court of) law, are thus exacerbated for
several reasons. These reasons, particularly applicable to asylum seekers in the EU
context, are divided in this article into the following fivefold typology: access to the
territory, access to the asylum procedure, the length and complexity of asylum
procedures, legal aid, and access to a fair and durable solution.®®> These
bottlenecks are first set out, after which the role of strategic litigation in possibly
tackling them is addressed. Main features of strategic litigation with examples are
used throughout the section, as opposed to a singular ideal depiction of a strategic
procedure. It is acknowledged here that each strategic litigation process is
different and can thus have different implications for access to justice of asylum
seekers.

3.1 Access to territory

Access to the territory is often necessary for having access to a legal procedure
(and thus a court). Simply put: if you cannot reach an EU member state, how can
you file a legal claim in such a state??® Asylum seekers often have considerable
lack of access to the territory of EU Member States. In the EU, Member States are
increasingly attempting to « keep migrants out », by concluding deals with third
countries (such as Turkey and Tunisia) and paying money to contain migrants
outside of EU territory.>” These deals cannot be reviewed by the Court of Justice of
the EU, which means that asylum seekers have no option of challenging such deals

t@

in cour Therefore, legally speaking, obstacles have been created for asylum
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seekers to not access the territory and subsequently, they cannot access justice.

Additionally, on a more practical level, hurdles have been drawn up that create a
lack of access to the territory. The practice of « pushbacks » by EU Member States
particularly shows this problem. Asylum seekers are - often violently - removed
from the territory of EU member states and brought back across the border to non-
EU territory.®® This practice is not allowed under the right to non-refoulement
(Article 33 of the 1951 Refugee Convention) and is against Article 3 ECHR and
Article 4 of the Charter of Fundamental Rights of the EU (hereafter: Charter). This
has been confirmed in the case law of the Court of Justice of the EU and the
European Court of Human Rights.?® Nevertheless, states are still involved in
pushbacks. Even more so, they are developing new ways to prevent asylum seekers
from accessing the territory, most notably through paying/providing equipment to
private actors or other states, to prevent judicial responsibility for this practice.®t
If an asylum seeker is removed from the territory of an EU member state, it will be
more difficult to initiate a legal procedure. This is also due to the related problem
of a lack of resources and being unable to contact a practicing lawyer in an EU
member state because the asylum seeker is not on EU territory. Moreover, it is
difficult for an asylum seeker to prove the pushback because there is often little
evidence, phones have been taken away, etcetera.

Strategic litigation can play a role in enhancing access to justice for asylum
seekers who are stuck at the external European borders. On the one hand, regular
lawyers will often not have the means to seek out clients who are not on European
territory, nor will they receive legal aid fees for aiding such clients, as these
persons do not fall within the scope of EU law.%* NGOs, on the other hand, are not
bound strictly to persons on European territory and can, for this reason, seek out
asylum seekers whose cases can be litigated before courts in Europe. An example
of such a situation is the aforementioned N.D and N.T. case before the European
Court of Human Rights, litigated by the NGO European Center for Constitutional
and Human Rights. The case concerned two asylum seekers who were never able
to reach European territory, and the NGO actively sought out this case and these
clients.®® Thus, the role of strategic litigation in relation to this obstacle to access
to justice can be significant: asylum seekers can have access to a judicial
procedure through NGOs where this would otherwise be almost impossible. At the
same time, it is illusory to think that NGOs can help every person in such a
situation: NGOs will have to be selective in what case to bring before a court.
Moreover, the outcome of the case and subsequent implementation of a (positive)
outcome is still not guaranteed by the initiation of a strategic litigation procedure.

3.2 Access to an asylum procedure

The second problem for asylum seekers is the lack of access to an asylum
procedure. Related to the previous paragraph, if one cannot access the territory,
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one cannot access the asylum procedure.®* Additionally, a more general lack of
access to an asylum procedure can be observed, even for asylum seekers who do
reach the territory of EU member states. It is argued that the EU limits such
access to a procedure by offshore border checks, outsourcing visa processing, and
privatizing pre-boarding controls.®® In Greece, for example, the overburdening of
the Greek asylum system has led to asylum seekers not being able to secure an
interview to enter into the asylum procedure.®® This overburdening, which is also
present in Italy, is partially related to the EU Dublin system. Under the Dublin
Regulation, % asylum seekers in the EU are sent back to their first country of entry
into the EU, as that country is responsible for dealing with their asylum claim. As
there are very few legal pathways available to seek asylum in the EU, the states at
the border of the EU receive a disproportionate amount of asylum seekers. Due to
the Dublin Regulation, these states remain responsible for dealing with an asylum
claim even if asylum seekers have travelled further into the EU. EU Member States
at the border, such as Greece and Italy, face significant overburdening of their
asylum systems. Not being able to access an asylum procedure is contrary to the
right to seek asylum in Article 14 of the Universal Declaration of Human Rights,
which is a procedural right that implies the right to an asylum procedure.®® It is
most likely that this problem will worsen with the new EU Pact on Migration and
Asylum (hereafter: Pact).?? It is proposed in the Pact that there will be a pre-entry
screening before one can enter into the ‘real’ asylum procedure, which is likely to
decrease the number of people who are actually able to seek asylum in the EU,
further limiting access to justice of asylum seekers.

Overburdening of asylum systems and explicit limitation of accessing asylum
procedures can be tackled in part by strategic litigation. NGOs can explicitly seek
out cases and litigate them that target these problems of a lack of access, in an
attempt to structurally improve the situation or the asylum procedure itself. While
regular lawyers are mostly confined to individual situations, strategic litigation can
take a broader outlook. If successful, such procedures could create broader policy
changes, possibly enhancing access to asylum procedures for a larger group.
Nevertheless, the success of such litigation is not guaranteed, nor is concrete
follow-up at local, national, or European level. Problems of overburdened asylum
systems are likely to continue and possibly even worsen with the new Pact.

3.3 Length and complexity of asylum procedures & legal
aid

The third significant obstacle for asylum seekers is the length and complexity of
asylum procedures. A 2016 report showed that the time-limit imposed by the EU
Asylum Procedures Directive’® is often not adhered to by states. Even more so,
there is a significantly longer time taken for asylum procedures than the Directive
requires.”t A known strategy by states to lengthen the procedure is by waiting to
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register someone as an asylum seeker, which is the moment from which the time-
limit applies.”® Thus, people are kept in a legal fiction of non-entry by not being
registered. It has even been argued by researchers that immigration authorities
explicitly accelerate and decelerate asylum procedures, in order to control and
discipline asylum seekers.”? For example, the Dutch immigration authorities
prioritized cases for asylum seekers with a poor chance of success, while they
deprioritized cases with a high chance of success.” This temporal aspect might be
related to the increasing complexity of asylum procedures: due to the multiplicity
of legal regimes and legal norms applicable to a domestic asylum procedure, it has
become more complicated for immigration authorities to assess an asylum claim.
In one asylum procedure, norms from the following legal regimes can be
applicable: international refugee and human rights law, European Union law, the
European Convention on Human Rights, and national (administrative and
constitutional) law.

A fourth problem that ties to the previous is a lack of legal aid. Legal aid is an
important component in making sure that individuals have access to the law and a
court.” In asylum procedures, this is even more pertinent due to the inequality in
resources between the asylum seeker and the other party in a legal procedure, the
state.”® Legal aid lawyers compensate for this inequality through their expertise.
Under EU law, free legal assistance and representation is required in asylum
procedures (see Articles 19-23 of the Asylum Procedures Directive). If asylum
seekers are not able to access the asylum procedure, a lawyer can assist them and
ensure this access. Moreover, lawyers can force the state to adhere to time-limits
and collect fines for asylum seekers if those time-limits are not met. Lastly, with
the increasing complexity of asylum procedures, the expertise of lawyers becomes
even more important. In asylum law, changes during a procedure are possible and
the time-limits are short, which complicates the provision of legal aid.””
Nevertheless, despite the importance of legal aid, several EU Member States do
not comply with their obligation to provide this.”® For example, states do not
provide legal aid to asylum seekers in detention centers, legal aid is not present for
procedures in first instance, or only NGOs provide legal aid.”®

The way in which NGOs and strategic litigation can tackle the third and fourth
obstacle identified is discussed here in unison, as there is a lot of overlap in the
potential of strategic litigation for both. NGOs who engage in strategic litigation
more often can be regarded as « repeat-players » as opposed to « one-shotters ».2°
This means that these players have the expertise and ability to win more cases, as
opposed to a single lawyer who has fewer resources and deals with a certain legal
claim only once. The possibility to specialize and pick certain cases increases
chances of successful strategic litigation, and, therefore, enhances access to
justice of asylum seekers. At the same time, these NGOs are not helping every
person on the move with their case, on the contrary, only a few cases are selected
for strategic litigation. Thus, it can be wondered whether NGOs are fully fledged
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repeat-players. The government, for example, has much more resources and ability
to strategically litigate, as it is confronted with a lot more cases in the field of
asylum and refugee law.?' This means that many people are left without access to
justice, as resources that could be more broadly divided over several cases are
instead devoted to only one.

3.4 Access to a fair and durable solution

The final major obstacle addressed here is the lack of access to a fair and durable
solution. According to Article 47 of the Charter, everyone has the right to an
effective remedy (and to a fair trial). As highlighted in the introduction, wrong
decision-making in an asylum procedure has grave consequences, as an asylum
seeker can be removed from the territory and returned to their country of origin.
Thus, a fair solution is of utmost importance. Additionally, when a positive decision
is given, it is pertinent that that decision is carried out in accordance with
(inter)national and European law. This means not only complying with standards
for reception centers for asylum seekers, in line with the EU Reception Conditions
Directive, 22 but also providing people with a dignified standard of living after the
asylum procedure. Problems in that regard have arisen in several EU Member
States, which has also led to successful litigation on behalf of asylum seekers.??

This last challenge of a fair and durable solution can be solved in part with the
potential of successful strategic litigation cases. If a case on a certain topic is won,
policy change can be required that leads to more durable solutions for many
asylum seekers. This does require a certain follow-up of the organizations who
strategically litigate. Moreover, a fair and durable solution is not achieved when
the injustice that is tackled with strategic litigation does not match the interest of
the asylum seeker. This problem, as described in section 2, means that the
strategic goal does not match the individual’s goal. If this is the case, strategic
litigation does not enhance, but rather diminish, access to justice and reaching a
fair solution, as clients are disempowered. Several NGOs working on strategic
litigation in the field of asylum and refugee law are aware of this problem and have

distinct ways of dealing with it.?*

In sum, strategic litigation has some potential to overcome certain obstacles to
access to justice. For example, one feature of strategic litigation is that it is
conducted by NGOs with more resources than individual lawyers. This means that
NGOs can seek out clients that are outside EU borders. Moreover, NGOs have
more expertise to bring into a legal procedure, which - according to Marc
Galanter’s work - can lead to higher rates of success.?” At the same time,
structural problems in accessing the asylum procedure and legal aid are not solved
by strategically litigating. On the contrary, devoting many available resources into
one specific case (that is perhaps even lost in court) means that resources are not
divided and allocated equally among a larger group. This section has, therefore,
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shown the mixed bag of potential and pitfalls of strategic litigation as seen through
the lens of access to justice.
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4 Conclusion

In order to tackle problems of access to justice and increase migrant protection,
NGOs are turning to the courts to maximize positive impact with strategically
selected and conducted legal procedures. With these procedures, NGOs aim to
create change beyond the individual case/interest, for example by litigating before
one of the European courts. One of the rationales behind this strategy is increasing
access to justice, however, it is unclear whether this objective is attained. Through
a secondary analysis of empirical data on strategic litigation in asylum law, this
article has assessed precisely that question. Works published over the last 10 years
have been reviewed to establish an overview of what strategic litigation in asylum
law looks like. In an ideal depiction of the phenomenon, litigation is first chosen as
a strategy - as opposed to another strategy such as lobbying. A lack of political
opportunities on asylum issues is one of the reasons for starting court cases in this
field. Thereafter, a complaint is filed with a forum of the NGO’s choice, a client is
selected, and the NGO is involved in the proceedings in a certain way. Finally,
after a decision is rendered, there is the phase of impact and follow-up. There is
great potential in strategic litigation if a case is won, but this does not mean that
the decision is implemented. Moreover, cases can be lost as well, jeopardizing
future litigation efforts and possibly diminishing asylum seeker protection.

When it comes to access to justice, strategic litigation has the potential to partially
overcome certain obstacles. Problems such as lack of access to territory and the
length and complexity of procedures can be tackled by repeat-player NGOs, who
devote resources and expertise to a specific strategic litigation procedure that, if
successful, can change the lives of many. Nevertheless, this potential should not be
overestimated. Strategic litigation comes with significant downsides to solving
structural problems with access to justice for asylum seekers. For example, not
everyone’s case will become a strategic litigation case, rather, only a few specific
cases will be selected. Moreover, the government has a considerable larger
number of resources and experience in litigation and can possibly be referred to as
the ultimate repeat-players. This means that realizing full access to justice
requires more than NGOs stepping in with strategic procedures. For example,
NGOs could critically review where they put their resources: as opposed to putting
all effort into bigger strategic cases, they could aim for smaller wins with more
cases. Moreover, the practice of « movement lawyering » could be focused on,
which entails involving communities and those affected into building strategic
litigation.?® As an afterthought, it should also not be forgotten that a problem in
practice is not solved immediately if a legal (strategic litigation) case is won.
Problems of implementation and follow-up are widespread when it comes to
asylum and migration cases, diminishing the potential of strategic litigation
altogether. The strong human rights and EU legal framework, both procedurally
and materially, do open up opportunities for strategic cases, but NGOs should keep
in mind the downsides.
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This article has made use of a qualitative meta-analysis - and thus existing
empirical contributions - to assess strategic litigation through the lens of access to
justice. This approach is not sufficient to exhaustively address this topic. As no
systematic literature review has taken place, certain pieces may have been
missing. Strategic litigation and access to justice combined have not yet been
tackled in the literature extensively, so the aim is here also to set out avenues for
further research. While this article did not make use of empirical data gathering,
such an approach could further help develop this field. This data can consist of
expert interviews with NGOs, but also asylum seekers can be subjects of study in
future research. Given the resources and attention to strategic litigation, as this
special issue also shows, different approaches (such as quantitative methods) are
warranted as well.
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